




UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

'DEC 8= 2009 
OFFICE OF 

ENFORCEMENT AND 
COMPLIANCE ASSURANCE 

Proposed Revision to Enforcement Response Policy 
for the Public Water System SupervIsion (PWSS) 
Program under the Safe Drinking Water Act and 
Implementation of the Enforcement Targeting Tool 

Water Enforcement Divisio ) 

/ 
Mark Pollins, Director 1\j 
Office of Civil Enforcement / 

. Karin Koslow, Acting Director t2. ,l Vu./ ! 
Compliance Assistance and Sector 
Office of Compliance 

TO: Office of Regional Counsel, Regions 1-10 

Introduction 

Drinking Water Program Managers, Regions 1-10 
Drinking Water Enforcement Managers, Regions 1-10 
Association of State Drinking Water Administrators 

EPA is proposing a new approach for enforcement targeting 
under the Safe Drinking Water Act (SDWA) for Public Water Systems. 
The new approach is designed to identify public water systems with 
violations that rise to a level of significant noncompliance by focusing 
on those systems with health-based violations and those that show a 
history of violations across multiple rules. This system-based 
methodology is intended to ensure consistency and the integrity of the 
PWSS national enforcement program . The new approach includes a 
revised Enforcement Response Policy (ERP) and new Enforcement 
Targeting Tool (ETT). 

The Enforcement Response Policy and Enforcement Targeting 
Tool re-emphasize a focus on "return to compliance" (RTC) rather than 
simply "addressing" a violation. The policy is intended to increase our 
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effectiveness in the protection of public health. Together a 
En will prioritize and di e ment res to ms with 
most ic noncompliance by considering all violations incurred by 
a system in a comprehensive way. The policy and tool identify priority 
systems provide a model to 
responses to violations; define timely and appropriate actions; and 
clarify what constitu a formal 

In 
States 

goal of revised E and new is to allow 

o Align public system violations of Safe Drinking Water 
Act within a prioritization that is more protective of public 
health; 

o View public water system compliance status comprehensively; 

o Ensure that both EPA and the States on and resolve drinking 
violations; 

o Recognize the validity of informal enforcement 
while ensuring that, if efforts have proven ineffective, 
enforceable and timely action is taken; 

and enforcement efforts 
prioritization approach; 

o Increase effectiveness of state and federal enforcement 
targeting efforts by providing a "tool" that calcula 

noncompl nee aU 
identifies those systems not national 
by EPA. It also provides an additional resource 
systems possibly in of other State/EPA e 
areas of pacity Development Sustainability. 

The final revised Enforcement Policy will the 
following existing guidance by revising definition of "timely" and 

pproprrate" enforcement response: HChange in the PWSS Program/s 
of Timely and Appropriate A /I WSG (Water Supply 

a I 1990 and "Revised Definition of Significant Non-
complier (SNC) and the for to 

the PWSS Program" WSG 57 ( Supply Guidance), May 22, 
1990. 
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This system- approach uses a tool that enables the 
prioritization of public water systems by ning each violation a 
"weight" or number of pOints based on e gned th public 
health. For exa a violation of a microbial rule maximum 
contaminant will carry more ht than that of a Consumer 
Confidence reporting violation. for each a 
water system are summed to provide a 
system. Water whose scores 
be considered a priority system for on this 
approach, and EPA will be able to target resources address 
those publ systems which determines have most 
significant problems. 

Currently it difficult to ntify a matic rn of 
violations because the focus of the current approach has 
been to (SNC) on 
failure to comply with individual dri water 
existing m, all SNCs are ually, without rd to the 
gravity of the violation and witho ering other viol ons a 
system may that are not identified as SNC. The new approach 
will look noncompliance comprehensively across all rules 
without the rule-based SNC itions and will ultimately 
replace current rule-based SNC definitions to identify systems that 
are a h for an response. 

The enforcement targeting formula is the the 
enforcem rgeting tool entifies public systems having 
the hig total noncompl nce across all rules, within a designated 

of time. A higher on health- violations 
Treatment Technique and Maximum Contaminant Level 

formula ca a score for system 
on ended violations and tions occu over 

5 years, but does not include violations that have returned to 
nce or are on the \\ compliance" th h a specified 

action. The "path to compliance" is the status of a public 
that has been under an ble action to 

enforceable actions different 
characteristic they all re is that an 

consequence if the schedule The 
formula only considers violations for Federally-
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As part of any State or program, it 
ble actions will be adequately in 

compliance is ultim achieved. 

The formula all public water ms 
on the total assigned for violation and the length of 

time nce the first unaddressed violation. 
are: 

factors of formula 

.. The of the violation-which is based on a 
of Public Notification Tiers, as forth in Title 40 
of Federal ulations at Part 141/ Subpart Q," blic 
Notification of Drinking Wa r Violations," Section 141.201. 
The severity or weight of the violation is highest acute 
contamina health based violations, with a lower weight for 
chron a other health based violations (and nitrate 
monjtoring I 
and with the lowest weight, 
and other violations. 

of years that a system's violations have been 

For public system (PWS), a point score of 
non-compliance is calculated using th formula: 

The I pOints for each violation are added togeth and a 
time factor to achieve the I score for the public water 
system, 

S = violation severity 

10 For each a health-based violation 

5 For each other health-based violation and 
Total Coliform Rule (TCR) monitoring violation 

For each monitoring reporting violation 

1 For each monitoring I or any 
other violation 
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n = number of years that the system's oldest violations have 
unaddressed (0 to 5) 

ring the trial period, any public water 
enforcement 

11 pOints will a priority 
under water 

ms whose violations score this level have one recent 
health-based violation l or at least two recent other non-acute 
based violations, or eleven other recent non·health-based 

violations. The following illustrates examples of how a public 
system may 11-point threshold: 

(5) since 
first 
unaddressed 

Score 
(I5)+n 

+0 =20 

6 quarterly TCR 
monitoring 
1 annual nitrate 
monitorin violation 
Failure to monitor 
annual VOC, SOC, 
Stage 1 DBP and 2 
Mel 

Violations of 1 public notification 
because they lure to provide 
information to public regarding drinki 
violations are a "111 under the pol 
definition, accompanied by an underlyi 
based standard would receive a score 

5 

1+1+1+1+1+1+1+1+1+ =11 

(1+1+1+1+1+1)+5) + 1 

(1+1+1+1)+5+5) + 2 

are significant 
I and real-time 

Although 
would, by 

violation of the health
least 11. 

=12 

=16 



Model for Escalating Responses to Violations 

The existing model for escalating responses to violations sets 
forth EPA's expectation for EPA and the States' responses to a 
violation. The following concepts continue to be part of this new 
Enforcement Response Policy: 

The primacy agency should respond to each violation of the 
national primary drinking water regulations. 

Responses to violations should escalate in formality as the 
violation continues or recurs. 

Some violations are very serious and pose an immediate risk to 
public health. In these circumstances, it is appropriate to 
proceed directly to a formal action, such as an emergency 
administrative order, an injunction or a temporary restraining 
order (TRO), or an emergency civil referraL 

States have primary enforcement responsibility, and EPA retains 
independent enforcement authority under the Safe Drinking 
Water Act. In cases where the EPA Region is directly 
implementing the program "State" should be read to include the 
EPA Regional office. In addition, these guidelines should not be 
interpreted to preclude federal action at any point in the process 
if the situation warrants it. 

HistorlcallYI the majority of enforcement actions taken for 
violations at public water systems are administrative in nature 
and these actions continue to be an important tool. Judicial 
cases also are an important enforcement tool and the use of 
judicial authority is encouraged. . 

EPA recognizes that States carry out both formal and informal 
enforcement and compliance assistance activities. These activities are 
effective tools for achieving compliance. Nevertheless, systems 
specifically identified by the targeting tool as priorities must be 
returned to compliance (RTC) or EPA will expect formal, enforceable 
mechanisms to return such systems to compliance. States will be 
expected to escalate their response to ensure that return to 
compliance is accomplished. Systems that are unable to sustain 
compliance should receive additional scrutiny. 
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as an enforcement priority on 
rgeted list, an or return to 

be required within two cale qua to considered II 

However, regardless of a public water system's position on a State's 
enforcement ta I E that States wit! act im iately 
on acute, health~ba violations and subsequently confirm 
systems with such vio rn to compliance. 

Formal enforcement includes: administrative orders 
with and without Ity, civil/criminal referral, and civil/criminal case 
filed. (See AI below, for a complete list.) Nevertheless, it should 
be noted that prosecutorial discretion to discuss 
timetables and to return a system to com 
example, if a can show that RTC is imminent but for reasons 
such as I new treatment or construction or other 
RTC may over two quarters, EPA may not 
action by the the system the opportunity to 
discretion some flexibility for systems that mply 
little more rn to compliance is imminent. It not, 

can be extended indefinitely as a way to 

to compliance or enforcement action 
achieved within two quarters of a system appearing as a 

for en ment and recorded such that it is 
next update the national database. For example, if a 
iden in January as an enforcement priority, the would 
until June to RTC the system's violations or take a formal enforcement 

n. The rn to compliance or enforcement uld be 
EPA so that it is reflected in the ral in 

what constitutes a "formal" 
in Water Supply Guidance 27 (WSG 

1/ gu 
ing to the Agency's policy framework, a 

as one which requires specific actions 
rn compliance, is based on a specific violation, and is 

ind ndently enforceable without having to prove original 
violation", The definition of "formal" ent in WSG 27 
will be adopted by this Policy_ A formal enforcement action has the 
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intent and of i a non-compliant system back into 
compliance by a time with an enforceable consequence if 
schedu accomplished through a variety of 
mechanisms, legal authorities. 
enforcement by State must (1) contain a 
description of the non , a 
State, or federal w or ru a statement of what is 
to complia and a compl nce schedule; and (2) provide 
with authority to im nalties for violation of the Sta 
enforcement document. 

using 
This I 

During 

• .;;1'-1,.1.;>,;,,, .... above, a State may use initial com 
nce the violations, as long as 

compl nce (RTC) takes place within two qua 
ap ring as a priority for enforcement response. 
during those two quarters, escalation of 
an enforceable action within the "timely" period to com 

in the shortest time possible. In many 
in the form of an administrative order with or without 

r enfor~eable mechanism. wil! e the approp 
SDWIS data base to reflect the formal on or th 

compliance has been achieved. 

Once a system's violations are on the path to compliance (Le. 
into a formal enforcement ) or 

system drops off 
priority for enforcement response . ..!.....!...!=:=:....=~=~~I.....l:..!-"'-'=-=""'--'--"-"" 
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Return to ultimate goal and 
nce Federal data systems should 

es, 
all final return 

Until a a system's viol ns to compliance, 
e following completely 

I categories that 
when d a 
addressed. The focus under 
have a public wa r 
possible. 

can use 
adequately 

Policy is 
shortest 

No ActionjUnaddressed- Violation repo by State, with 
either no action taken to return the public water system to complian 
or where the I informal action(s) or nce assistance have 
not been I rn to compliance. Further action will 
needed. 

Returned to Compliance- The publ system has 
completed monitoring, reporting or 
other in compliance with 
compliance and informal or 
appropri means to return to com 

of treatment or 
All forms of 

I enforcement actions are 
appropriate return 

compliance code It be entered into SDWIS. 

but on the Path to Compliance: This category 
that have an EPA or enforceable compliance 

to resolve . In these formal 
to be successful toward implementing a 

i I 

further ent is required. 
monitor campi nce with schedules a 
order. 

I and no 
and/or EPA I continue 

other requirements 

Unresolved: Systems with co nuing, ongoing violations th 
have compliance assistance, informal and/or formal enforcement 

without a return to compl This category is for 
with a chronic failure to compliance, 
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The joint workgroup recommended initiating the policy 
using the formula described. However, there was 
significant d over whether population and system type 
should be included in ula. Concern was generally 
that an emphasis on lation systems might skew re 
ranking of systems toward servicing large population cen 
Care must given, make certain small systems receive 
attention , particularly nce systems often serve vulnerable 
populations and have the difficulty maintaining compliance, 
During the trial period eva on, EPA uests that States can 
whether including population and rn-type factors, or other 
variables, should be inca into the rgeting formu . 
details of this analysis may be found in the Appendix to this 
Memorandum. 
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Codes and Descriptions 

The following ta eval the existing available 
informal for use in categorizes them into formal 

FORMAL 

return to compliance, 
.. on a specific violation, 
{II having to prove the 

violation. 

A formal enforcement action has the intent effect of bringing a non-
ck into compliance by a ce in time with an enforceable 

if the ule is not met. Th may accomplished through a 
nding on a State's legal autho 

mechanism by the State must: 
of the non-compliant violation, a citation to the applicabfe 

, or or ru a what required to return 
compl n and a compliance 

2. Provide the with authority for violation 
enforcement document. 

Description 

rnI..JlQfn, .. : "Formar definition) 

t or Fed Crim 
t or Fed Civil 

as a 

1 I 



Fed Complaint for Penalty Consent Agreement/Final Order with 
enaJt 

Fed 
EF< Fed Com laint for Penal 
Once a system reaches the level of a priority system for enforcement, the actions 
above will put the system on the path to compliance. These systems will continue to 

orEOX 
or EOG 

6 or E06 

from the current "addressing" approach are in italics. 

St or Fed Intentional no-action for violation types: 
9 Record Keeping; 12 Treatment Technique No Certif. Operator; 
29 M&R Filter ProAlejCPE Failure; 37 Treatment Technique State 
Prior Approval; the following codes are also applicable if a 
PWS has "tested back into compliance" and no longer has 
lead/copper results over the action level: 56 Initial, Follow-up, 
or Routine SOWT M&R ; 57 OCCT Study Recommendation; 58 
OCCT Installation/ Demonstration; 59 WQP Entry Point Non
Compliance; 63 MPL Non-Compliance; 64 Lead Service Line 

six resolving actions/ codes mean that the violation has been resolved either by 
return to compliance, a determination that the rule ;s no longer appUcable} or a 

ination that no further action is needed. 

Note that any violation that has one of the above Formal or Resolving 
codes will not count against a system's total score using the formula. 
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INFORMAL 

Current 
Code 

SF] or 

S06 or 

is 

not 

The actions below are informal. Violations with codes will 
continue to count against a m until a formal or resolving 
action and recorded in SDWIS/Fed. a has 
reached level of a priority system for enforcement, these 
actions will count the system on a "path to 

St or 

St or Intentional no-action 

Review 

Other 
PubliC Notification 
Public Notification received 

uested 

13 
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APPENDIX 

In an effort to analyze the influence of a population factor on the 
outcome of the system's ranking, the States and EPA Regions should 
calculate the results using the following formula. The results should 
then be compared to the results of the non population-based formula. 

The alternative formula would calculate a pOint score for each 
drinking water system using this formula: 

Alternate Formula: 

Sum (s*r*p) + n 

Where: 

Sand n = use the definitions on page 4 

T = water system type factor 

2 CWS, NTNCWS 
1 TNCWS 

P = retail population served factor 

1 Very small (less than 501) 
1.5 Small (501-3,300) 
2 Medium (3,301-10,000) 
2.5 Large (10,001-100,000) 
3 Very large (100,001. .. ) 
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